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- Following is the text of the
U.S. Court of Appeals deci-
sion in ‘connection with
Washington Post publication
of secvet Pentagon docu-
ments. ) o '
On Petition for Rehearing
- and for Modification of
v, ~Decision ,
~Per Curilam: This is.
another phase of the Gov-
ernment’s quest for injunc-
tive relief against the publi-
cation by The Washington
Post of matcrial derived
from a- document entitled
“History of 1.S. Decclsion-
Making Process on Vietnam
Policy.” .

The case Is now before
us on the government's pe-
tition for rcheaving and for
modification of our decision
of June 23, 1971, predicated

*for the most part on the
order ontered earlier the
‘same day by the United
States Court of Appeals for
the Second Circuit in No,
- 1067, September Term 1870,
United States v, New York
Times remanding the case
to the District Court for
further in camcra proceed-
ings. : :

Naving the greatest of

- respect for the solicitor
general we have given his
petition careful considera-
tion but. conclude that it-
.should be denicd. We stale,
our reasons briefly. °

- 1. The petition sets forth
that mneither the District
Court nor this ¢ourt has it-
sclf examined any of the
‘documents, and continues:
“On a matter involving the
possibility of grave and im-
mediate danger to the secu-
rity of the United States,
there should be an opportu-
nity for an appropriate ad-
versary hearing in court.”
We are of the view that
there ‘has been such an op-
portunity.

The complaint filed by the
Government in the District
Court prayed for a tempo-
rary - restraining order en-
joining the defendants from
“dissemination, disclosure

-, or divulgence” of the mate-
rial in cquestion “or any ex-
cerpt, portion or summary
thercof.” The District Court
~denied the motion for a tem-

porary restraining order. A

panel of this court, one
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judge dissenting, reversed
the Disgirict Courl’'s order
and directed that court to
hold a hearing, in order to
afford the Government an

e

- opportunity to make its case

on the facts, The panel spee-
ified that the issuc at that
hearing was whether the
threatened publication
would so prejudice the de-
fense intercsts of the United
States or result in such irre-

“parable injury to the United
- States
sshould be restrained.

that  publication

The hearing held by the
Distriet Court was con-

*ducted in part in open court,
~and in part in camcra. In

the open hearing a witness
for the Government, Mr.
Dennis J, Doolin, & senior
official of the Defense De-
partment, testified that he
had been engaged in a con-
tinuing review of this Iis-
fory since November 1959, at

~the direction of the Sedre-

tary of Defense, to deter-
mine whether to grant the
request of Senator
bright, Chairman of the Sen-
ate Foreign Relations Com-
mittee, for the study. This
official further testified that
the review “was continuing
as late as the week before
the articles appeared in The
New York Times.” . -

‘At the presentation to the

District Court in eamera the case except on the record ,

court had before it Top
Secret affidavits and oral
.examination of government
witnesses, * including Mr,
Doolin, In this session, as
noted in our opinion yester-
day, the Government was
directed to. focus on any
specific ~ document  that
would prejudice the nation’s
~defense interests. -

‘The government speclfied
and discussed-several docu-
ments, The District Court
found that  -disclosure of
those documents would not
be harmful or that any
harm resulling from dis-
closure would be insuffi-
cient to justify an injunc-
tion. Accordingly, the Dis-
trict Court refused to lssue
-4 preliminary  Injunction.
We agreed with the conclu-
sion of the District Court,

In this context we ave
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“ment had m)m'opl‘l_eite op-,

portunity to muake the kind-
of showing appropriate to
justify a prlor restraint on,
the nation’s - historic free
press. Its esseniial com-
plaint §s & dissatlsfaction
with ‘our conclusion that it
has not met its  heavy
burden of proof. S
T2, We turn to the differ-
ence hetween our order and
that of the Second Circuit.
“We are not apprised di-
reetly of the state of the rec-
ord before that court, We
are advised by appellecas

{lon by The New 7York

Times .for a stay of that

court’s remand order, the,
Government recltes that “it

was unable to prepare-as .
complete a submission as it
could present with the addi-
tional time it had available
in - The Washington Post -
.case.” ‘

We decided {his case on .
the record made in the

Ful- yited States Distriet Court reconsideration. -We
for the District of Columbia ¢lude that we are fully ap-

and presented to us on ap-
peal. Considerations of com-
ity «often call on one court to
adjust its procedures in
order to avoid interference
with the processes of an-
other court, But this cannot
properly lead usto declde

made, there having been ad-_
cquate opportunity to niake
a record, and our hest judg-.
ment as lo the slgnificance
of that record, Considera-
tions of comity may not
properly be stretched unduly
when what is involved is a
prior restraint on the press
we do not find constitution-
ally autliorized. >
1 3. The Supreme Court has .
.been asked by The New'
York Times for a stay of the -
order of the Second Circuit,
At the government’s reguest
we deferred the effective
date of our order for lwo
days in order that the Govy-’
ernment might seek a stay
of our order affirming the
Distriet Court. This proce-
dure will provide appropri-
ale opportunity for resolu-
tion of differcnces in ap-
proach belween the two
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ity of inequitici as between
The New York Times and
The Washington Post under .
the orders of the two courts
as they stand. We obseive

that there may be newspa-
pers not before clther court:

« which would ‘have to be

faken Into account, Appel-
lees’ memorandwm notes that
since last night the T.os An”
geles Times has puhblished
another full story from the
papers of the History, as.
have elght of the newspapers

~ ihat in opposing the applica- in the Xnight chain, includ-

ing the Philadelphia Inquir-
er, Detrolt Frece Press and
Miavii Hervald, .

The increasing disclosures
Inerease our concern, ex-
pressed in our opinlon yes-
terday, whether effective re-
lief of the kind sought by
the government can be pro-
vided by the judiciary.-

We have given serious
consideration of the govern-
ment’s regquest for oral pre-
sentation on the petition for
con-

prised of all material con-
siderations and that the mat-
ter Is now ripe for presenta-
tion to the Supreme Court.
The petition for rehecaring
and for modification of de-
cision is denfed. = ° '

‘Cireult Judges MacKinnon -
nd Wilkey would grant the |
government's petition for
the reasons stated in their ¢
dissents of 23 June-1971, and

for the additional reason of
the subsequent action of the -
Second Circuit in its related
case. : i
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ing brings out the possibil-




